Bringing Justice to the Poor
Bottom-up Legal Development Cooperation

Abstract

In the last decade a bundle of ideas has been developed, best summarized as bottom-up approaches to legal
development cooperation. The approaches share a common concern that legal interventions should benefit the
poor, and that their needs and preferences should form the basis for interventions. To some extent the
approaches are presented as new and alternative, and better than existing practices and the existing legal
development paradigm in what has been labeled as “the rule of law orthodoxy”. This paper seeks to study the
content of bottom-up approaches, looking at how they are defined, how they analyze problems they seek to
solve and at the measures they propagate to reach such solutions. Second, the paper addresses why these
approaches have emerged over the last decade analyzing changes in development approaches, studying the
critiques about preceding legal interventions and looking at criticisms of the existing the Rule of Law
paradigm. Third, the paper analyzes the merits of bottom-up approaches. Recognizing the many merits of
these approaches, this paper concludes that they are not complete substitutes for the current rule of law
paradigm or free of some of the same problems that have plagued existing legal development cooperation
practices, so often criticized. As such they offer much to existing practices and the existing rule of law
paradigm, but should be seen as additions and be incorporated into existing practices instead of fully replacing
them.

Benjamin van Rooij

Introduction

In the early 1990s law regained an important role in the field of development cooperation,
and international donor organizations strongly expanded programs to strengthen legislation
and legal institutions in developing countries. They did so in order to promote economic
growth, good governance and human rights protection. Over the years the concept of rule of
law has been an overarching paradigm that gave normative direction to projects and project
prioritization, as well as bridged the various legal processes, institutions, and the different
goals that international legal interventions sought to affect.

In the last decade a bundle of ideas has been developed, best summarized as bottom-
up approaches to legal development cooperation. These ideas contain concepts such as
“access to justice”, “legal empowerment”, and recently some scholars even coined the term
“microjustice”.! The approaches share a common concern that legal interventions should
benefit the poor, and that their needs and preferences should form the basis for
interventions. To some extent the approaches are presented as new and alternative, and
better than existing practices and the existing legal development paradigm in what has been
labeled as “the rule of law orthodoxy”?. These ideas were developed simultaneously by
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donor organizations and a small group of scholars, sometimes working for the donors. Main
donors of influence are the UNDP, World Bank, Commission for Legal Empowerment of
the Poor (CLEP), Ford Foundation, and the Asian Development Bank (ADB). In the last
decade of scholarship on international legal interventions there has been some study of these
approaches’, however such study was largely done by scholars who sought to promote them
as alternatives for existing programs and by donor organizations who themselves engaged in
projects based on their ideas.

While these ideas are slowly gaining ground and seem to become more and more
dominant replacing existing approaches and practices, we still lack an objective view of their
merits and challenges. This paper seeks to make such an analysis. It does so first of all by
studying the content of bottom-up approaches, looking at how they are defined, how they
analyze problems they seek to solve and at the measures they propagate to reach such
solutions. Doing so the paper limits itself to two types of documents: first program
overviews by the main donors involved and second studies outlining general approaches by
scholars. Thus it does not address bottom-up approaches in practice in particular settings in
particular countries. Second, the paper addresses why these approaches have emerged over
the last decade analyzing changes in development approaches, studying the critiques about
preceding legal interventions and looking at criticisms of the existing the Rule of Law
paradigm. Third, the paper analyzes the merits of bottom-up approaches. It does so by
analyzing whether these approaches are new and alternative, and whether they offer an a
solution to the problems identified in the existing rule of law paradigm and legal
development cooperation practices. The paper will argue that the bottom-up approaches,
while not new, are an important addition to existing practices and may solve some of the
problems signaled. However, many problems remain in the new approaches while new
problems may develop. In addition, the approaches do not provide a good alternative for the
Rule of Law framework, lacking its inherent normative function and comprehensiveness.
The conclusion of this paper will look at the wider implications of the trend shift towards
bottom up approaches, discussing the challenges trend-oriented thinking bring for successful
legal development cooperation.

What are Bottom-up Approaches?

The bottom-up approaches have become known mainly under two names: “Access to
Justice” and “Legal Empowerment”*.” While there is much overlap, depending on the exact
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approach, the difference between the two is mainly that the former take access to justice
itself as the main goal, and the latter see empowerment of the weak and poor as the main
goal, seeing lack of power as the basic problem underlying poverty. There is no clear
boundary between the two however, as legal empowerment may involve access to justice and
access to justice may involve legal empowerment.”

Although there is much overlap in what the bottom-up approaches seck to
accomplish and how they seek to do so, there are several different strands. A first example is
UNDP’s access to justice approach which summarizes its approach as “supporting justice
and related systems so that they work for those who are poor and disadvantaged.”” UNDP
writes that “access to justice is a basic human right as well as an indispensable means to
combat poverty, prevent and resolve conflicts.” The UNDP approach to access to justice
explicitly recognizes that justice systems can be found both in the formal, state institutions,
as well as in informal non-state normative systems. A similar type of bottom-up approach is
the World Bank’s “Justice for the Poor” programme. In its background document the Bank
writes: “Justice for the Poor is an attempt by the World Bank to grapple with some of the
theoretical and practical challenges of promoting justice sector reform in a number of
countries in Africa and East Asia. Justice for the Poor reflects an understanding of the need
for demand oriented, community driven approach to justice and governance reform, which
values the perspectives of the users, particularly the poor and marginalized as women, youth,
and ethnic minorities.”® A second category of bottom-up approaches uses the name “legal
empowerement” or “legal empowerment of the poor”. Under this name, two broad
categories of approaches can be found. First approaches introduced by donors including
Ford Foundation and the Asian Development Bank, and described primarily by Golub.
Under this approach “legal empowerment is the use of legal services, often in combination
with related development activities, to increase disadvantaged populations’ control over their
lives.”” Golub further writes that “it is both an alternative to the problematic, state-centric
rule-of-law orthodoxy and a means for making rights-based development a reality using law
to support broader socioeconomic development initiatives.” " A second type of legal
empowerment is based on ideas of the Peruvian economists De Soto who argues that most
property and businesses of the poor cannot be capitalized as they are regulated in informal
(non-state) normative systems and excluded from participation in larger markets that require
formal (state) recognition.'' In response to his work the High Commission for ILegal
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Empowerment of the Poor (CLEP) was founded which aims to “enable the poor to use law
and the legal system to realize their full human potential.”'* While the CLEP approach to
legal empowerment shares much with the UNDP and World Bank approaches to access to
justice and also shares many traits of Golub’s legal empowerment alternative, it has a
different focus. CLEP’s work mainly uses enhanced access to justice and legal empowerment
to attain the capitalization of the poor’s property rights and thus focuses mainly on the
formalization of informal enterprises and land tenure arrangements.”” The most recent
addition to the vocabulary of the bottom-up approaches has been Barendrecht and Van
Nispen tot Sevenaer’s “microjustice”. With this term they indicate an approach aiming to
“reinvent first world legal institutions to suit third world environments and budgets”, and to
develop “paths to justice for the poor that are sustainable economically, in the sense that
they are attractive to use for the poor and at the same time attractive to deliver for suppliers,
without extensive subsidies by state or by donors.”'* The microjustice approach shares many
characteristics with the access to justice approaches, secking to take away barriers to justice
and good dispute resolution. In its analysis of measures to be taken it is different and largely
based on market principles looking mainly at costs and benefits of justice users and suppliers,
seeking to overcome justice market failures in developing countries.'”

Bottom-up approaches are said to be closely connected to poverty reduction efforts.
UNDP for example writes: “Access to justice is closely linked to poverty reduction since
being poor and marginalized means being deprived of choices, opportunities, access to basic
resources and a voice in decision-making.” Anderson similarly holds that especially the poor
have limited access to legal institutions and that a state of “lawlessness” adversely influences
the poor.'® Furthermore Golub and the ADB argue that legal empowerment has helped
advance poverty alleviation.'” Bottom-up approaches have first of all analyzed the obstacles
the poor meet when seeking justice or what legal obstacles keep the poor out of power,
cither in the formal legal system, and for some also in other non-state normative systems.
Different studies have had different analyses, however with a large overlap. When combined
and structured, the main obstacles that the poor have when seeking justice, can largely be
grouped in two. First are problems related to the justice institutions (both formal and
informal) and second are problems related to the poor justice seeker him/herself.

An important obstacle the poor have when engaging with the legal system is related
to (formal/informal) justice institutions.'® First are problems related to legislation and other
norms in the formal and informal legal systems. One problem is that such norms may suffer
from an anti-poor and gender bias. ” A well known example of this is De Soto’s thesis that
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state law fails to recognize the informal property rights of the poor.”” In addition, studies
note that access is difficult because of the excessive number of laws?. A third access
problem caused by legislation mentioned in the studies consulted is the alien, foreign or
formalistic language of the norms. 2 Apart from legislation, bottom-up approaches also
blame courts or other adjudicative and enforcement institutions for failing to provide the
poor with access to justice. First of all, just as norms, judges and other government justice
sector officials may suffer from an anti-poor and gender bias, studies hold. * Anderson
further states that a lack of judicial independence is an obstacle to justice.”* Other problems
of justice institutions are their slowness™, the costs of legal process®, a lack of adequate
information provision of legal norms and legal practice, and the geographical distance from
the poor to the courts.”’ Malik stresses that access to justice is obstructed due to the
impunity of law enforcement agents, governments and political parties, the absence of
accountability of the legal profession and professional monitoring, combined with
widespread corruption and abuse of power.” Proponents of bottom up approaches
furthermore stress that the poor have trouble finding effective remedies against injustice due
to a lack of effective enforcement of judgments.” They further find that the poor have
limited access to justice due to a lack of legal aid systems or the availability of affordable legal
representation taking up their cases.”’ Houtzager finally argues that a lack of alternative
dispute resolution (ADR) systems further worsens the poot’s ability to find justice. >’

Other obstacles the poor have when encountering the law are problems related to
the poor and weak justice seeker him/herself. Bottom-up approaches find that the poot’s
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difficulty in using the legal system are caused by the poor’s particular characteristics. They
find for example that their lack of financial capacity and lack of experience in dealing with
formal justice institutions obstructs success in seeking legal redress.”® A related obstacle is
the poor’s limited legal awareness and knowledge of the law and their rights.” ADB in their
discussion of legal empowerment work in Asia further find that economic dependency
obstructs the poor and weak to enforce their rights and seek access against dominant
employers, husbands or landlords.” Perception of legal institutions and initiating litigation
may also be inhibiting as the perceived social stigma of using the law to seek justice is a
negative factor.” In addition, poor people tend to distrust formal institutions and the law,
often such distrust coincides with perceptions that getting justice in the legal system is
difficult or impossible.” The poor are further inhibited in seeking justice in formal
institutions due to the fact that many live in illegality in terms of housing, tax payment or
registration and fear going to a formal court, or are barred to go there in the first place.”

In their portrayal of these problems and of the direction solutions should work at,
bottom-up approaches use a certain normative standard, to be used in setting priorities in
projects and evaluating outcomes. An example of different approaches can be found when
comparing Golub with UNDP and Anderson. The access to justice studies by UNDP and
Anderson, take a list of basic human rights standards as their main normative framework.
UNDP writes that the problems that are addressed should always be situated in a human
rights context, in order to determine a basis of accountability that people can claim and other
actors should strive tom comply with.”*® Golub’s legal empowerment approach is first and
foremost based on the needs of the poor and on how they themselves prioritize such needs.
Such needs and priorities therefore seem to be the normative basis in his work. Human
rights play a role in such needs and priorities, as he states that “the realization of
empowerment, freedom, and poverty alleviation typically equals enforcement of various
human rights.”” He further notes that the universality of human rights is key to the legal
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empowerment approach.”’ Golub states, however that while legal empowerment can be seen
as a rights based approach to development, it is more than that as it is “about power even
more than about law,”*" and may apart from rights training and poor people’s legal capacity
building, also include non-legal measures such as community organizing and literacy
training. ¥ In bottom-up approaches, international human rights standards thus play an
important role. A question one can ask is whether such set normative basis that largely
originates from Western inspired treaties matches the bottom-up character advocated and
whether human rights and poverty relief truly match in practice.

Bottom-up approaches call for sets of reforms and interventions that are seen to
improve either access problems or empowerment of the poor. While there are differences,
there is also quite some overlap in the actual measures that are proposed under the bottom-
up approaches. Most approaches incorporate efforts directed at enhancing legal awareness,
especially through education and training of rights awareness, improving legal aid to the poor
including legal clinics and public interests lawyers and paralegals, developing alternative
dispute resolution mechanisms and supporting local existing dispute resolution institutions,
and strengthening civil society in general and helping communities get stronger
organization.” In most approaches such work should be done in a participatory manner,
involving poor and weak stakeholders and based upon their needs and preferences.** In
addition several authors call for “mainstreaming’ the legal sector activities into other sectors
of development work both in recipient countries as well as in donor institutions.* Bottom-
up approaches further recognize the importance of non-state traditional normative and
justice systems and the fact and argue for supporting these institutions as they are closer to
the weak and poor.* Another principle recognized in several studies is that bottom-up
approaches require time and tight project cycles and an overly large portfolio of programmes
should be avoided."” Furthermore, the studies agree that work should as least as possible be
based on existing models that are wholesale transplanted, and instead work with tailor made
solutions that are as close to local realities as possible.*” Finally studies pay attention to
finding sufficient support for reforms to be sought and overcoming cooptation by vested
interests."
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One main difference in the measures proposed in the bottom-up approaches™ is
whether state institutions should be targeted. Many bottom-up approaches seck to establish
comprehensive reforms which incorporate both state and non-state community and civil
society institutions.”’ As such while advocating reforms directed at supporting NGOs and
community based initiatives, studies by the UNDP, Anderson and the ADB, also seek
judicial independence, court reform, making legislation more pro-poor and training law
enforcement officials in human rights. Golub’s “legal empowerment alternative”, in contrast,
largely advocates funding civil society. Golub writes: “The most successful and creative legal
services for the poor across the globe generally are carried out by NGOs, often in
partnership with community organizations, or occasionally by law school programmes that
effectively function as NGOs.””* While not completely precluding a role for the state,
Golub’s approach to legal empowerment questions whether the state can do much good. To
quote him again: “Despite the best intentions of many of such (state) personnel, various
actors and factors, not least their co-workers, may block them from doing their jobs propetly.
Related considerations that frustrate government responsiveness to the poor’s legal and
other needs include inappropriate resource allocation, excessive bureaucracy, corruption,
patronage, gender bias, and general resistance to change.”” Golub’s legal empowerment
approach therefore does not focus on reforming state institutions, which it finds will merely
benefit elites and not help the poor.

The microjustice approach by Barendrecht and Van Nispen tot Sevenaer is in some
ways different from other bottom-up approaches. While it makes a problem analysis of
obstacles the poor meet when seeking justice that is similar to others, it bases its solutions
largely on innovations based on work by Prahalad and Hart about making profitable
products for the poor.54 Based on this work, the microjustice seeks to create innovative legal
reforms that use internet technology to help the poor participate in norm formation,
enhance their knowledge of rights and have better access to dispute resolution and setting up
simpler procedures for criminal justice disputes, protection against property expropriation,
neighbor disputes and employment disputes. In the authors’ eyes, microjustice should be run
as a small scale business that provides an effective and affordable service that is sufficiently
profitable and thus enabling its sustainability.”

It is interesting to note how the general measures and their underlying principles in
these bottom-up approaches are translated into actual projects. The UNDP for example
provides a list of examples of projects where it supported Access to Justice. In the list of
projects mentioned it becomes clear that most projects concern the criminal justice sector,
including the incorporation of international standards in national legislation, enhancing
human rights awareness, strengthening public defense, human rights training for courts, a
crime prevention plan, training in criminal investigation skills, human rights training in police
and prisons, modernizing public persecution, and supporting a civil society network for
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oversight of military and police forces.” While these are undoubtedly important reforms that
will benefit the rights of those apprehended by the criminal justice system, one can question
whether these measures would be highest on the priorities of the (especially rural) poor and
whether they actually lead to poverty alleviation. In addition one can wonder whether they
are in accordance with other principles mentioned such as focusing also on non-state
informal/traditional institutions, whether they are based on tailor-made locally based
solutions, and finally what they do with vested interests.

Perhaps in response to criticism about a lack of effectiveness of the earlier legal
reform programs, studies of alternatives to such programs have attempted to demonstrate
their effectiveness in practice. Golub summarizes research carried out by him and other
scholars.”” This work was done for donors including the ADB, the World Bank and the Ford
Foundation. He concludes that this body of work demonstrates that legal empowerment
works for the poor. In his study carried for the ADB Golub writes that legal empowerment
“helps to advance good governance and to reduce poverty in both substantial and subtle
ways.””* Similarly Manning found in his study for the World Bank that NGOs have helped
legal empowerment thus alleviating poverty, while the Ford sponsored study by McClymont
and Golub finds “considerable positive impact on equitable and sustainable development, as
well as on human rights, civic participation, and government accountability.” While most
studies look at the impact that projects have had on communities, some have also looked at
the impact of such programs on national level issues. Golub summarizes the literature stating
that national impact was documented, “describing numerous instances in which legal
empowerment has helped generate such macro-level reform.”” Here especially NGOs
working at the grassroots level but also participating in nation level policy and lawmaking
and using public interest litigation have been influential. Finally Golub summarizes
quantitative data collected by donor organizations about the effect their legal empowerment
projects have had on the lives of the poor, finding considerable improvements.”” The data
presented in the works of Golub and those cited by him should be used with caution. Such
data has largely been gathered by donor institutions and those hired by them in order to
evaluate the projects. While of course this is done in a manner that is as objective as possible,
this may cause a positive bias to creep in. As Channell writes: “Reports are written primarily
by people who are paid by those who receive the reports. The writer’s job is to provide
information in such a way as to meet the client’s expectations. One of those expectations is
implementation success that will justify ongoing or new funding...Thus, there are few
reports detailing mistakes or failures. Where they exist, implementers know how to describe
them as success.”®" All data presented about successes has been highly positive and has been
written in close collaboration with donor organizations that funded projects and in part by
consultants who now push for the proposed alternatives to be recognized and further
implemented. It seems that in order to fully ascertain the data presented more study, by true
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independent scholars is necessary. In such study other methodological issues should also be
addressed, such as finding ways to measure impact of the bottom-up approach without
measuring the impact of large donors such as the World Bank or UNDP on local and
national circumstances.

Why have Bottom-up Approaches become popular?

The rise of bottom-up approaches should be understood within wider developments in the
field of international development cooperation, the role that law has played therein and the
way that legal interventions have been commented on in recent years. Access to justice, legal
empowerment and micro-justice are in many ways reactions against trends and practices of
the past or the result of recent trend changes.

A first important cause for the popularity of bottom-up approaches lies in the
changes in the concept of development itself the last decades have witnessed. Development
has moved from economics to wider issues of development. The earliest and still dominant
approach was to see development in economic terms of growth and income distribution.
Since the 1970s with the basic needs approach and since the 1980s with the human
development approach, development is seen as more than economic growth or income
equality.” Gesper writes: “The human development approach stresses the lack of adequate
connection between levels of monetized activity and levels of well-being, and frequently
unreliable or perverse links to well-being from economic growth.”(’3 Even the Wotld Bank,
which was a solid economic growth proponent, has incorporated social concerns in its
development approach with the adoption of the Comprehensive Development Framework
in 1999.°* With the wider approaches, development became increasingly complex and
contained more and more sometimes complementary but sometimes also contrasting goals.
A second change in development thinking came with the move from macro-level nationwide
thinking to thinking about development in terms of sub-national groups or individuals.”
The original economic approach was largely macro-level oriented and was based on the idea
that national economic growth can trickle down to all, including the poor. In contrast with
these macro-level approaches to development, micro-level, grass- roots approaches have
emerged since the 1970s. The basic needs approach, which started in the 1970s, takes the
poor as basis and defines development as their needs. The ILO in 1976 for example outlined
such needs in terms of personal consumption (food, shelter, and clothing), access to
essential services (clean water, sanitation, education, transport and healthcare), access to paid
employment, and qualitative needs (healthy and safe environment, ability to participate in
decision-making).” Another individual approach that works bottom-up has been the rights
based or the human rights based approach to development, in which development is framed
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in terms of rights of the poor.”” Sen, to name another example of a bottom-up framed
approach to development, sees development as “a process of expanding the real freedoms
that people enjoy”, thus also basing himself on the individual.®® In general, development has
increasingly become understood in terms of poverty eradication; and poverty is less
understood to solely encompass lack of income, but also includes physical vulnerability and
powetlessness within existing political and social structures.” It is within this switch from
macro-economic growth to micro-level relief for the needs of the poor that the bottom-up
approaches find their root. They resonate well with the latest development policy documents
and help donors to argue why money should be spent on law in the first place: to help the
poor at the bottom, as legal interventions are framed from their needs.

A second reason why approaches such as access to justice and legal empowerment
have become increasingly influential is that they offer an alternative paradigm, now that the
existing overarching paradigm behind legal interventions, rule of law, is increasingly under
attack. Scholars have been critical of the emergence of the concept of the rule of law or the
way it was operationalized within the field of law and development. Kennedy argues that the
concept’s inherent broadness, vagueness and its assumed neutrality made it suitable to
circumvent difficult political and economic choices.”” He is critical as he finds that the rule
of law because of its inherent broadness, vagueness and assumed neutrality, offers
policymakers “a domain of expertise, a program of action, which obscures the need for
distributional choices or for clarity about for clarity about how distributing thins one way
rather than another will in fact lead to development.””' In his view rule of law has been a
way to work on development, now that there is no clear agreement on how such
development can be achieved.”” Donors, in his view, rather maintain a vague and general
concept of rule of law to avoid difficult sensitive and practical questions when cooperating
with recipient officials. Other scholars agree with him, finding that donors have purposefully
kept the operationalization of the rule of law into specific projects limited.” Bergling
summarizes views expressed by other scholars’™ that such vagueness may make the rule of
law “conceptually overburdened when it is invoked for too many potentially opposed
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reasons.”” The concepts vagueness and its inherent many meanings and different ends may
make that some goals such as promoting certainty and establishing law and order stand
opposed to protecting human rights. Thus he finds that promoting a rule of law aimed at
economic development, may sustain authoritarian regimes without enhancing the protection
of human rights.”® Kleinfeld has further argued that the way how the concept of rule of law
has mainly been operationalized in terms of reforms directed at certain institutions, has
undermined the broader reforms necessary to achieve the ends that rule of law should
achieve.” Another line of critique stresses that legal reform is based on a false model
originating from an ideal-situation that also does not exist in the West.”® Finally there is
much critique arguing that legal reforms based on a concept of rule of law will be inherently
top-down, state-centered, fostering legal elites, carrying a false pretense of political neutrality,
creating more formalism and bureaucracy and questioning the impact such rule of law
programs can have on poverty and enhancing development however framed.” Bottom-up
approaches such as access to justice, legal empowerment and microjustice are ambitious as
they implicitly and sometimes explicitly try to be alternatives for the rule of law paradigm,
which as we have seen, has been found flawed by some scholars.

Closely connected to the critique about the concept of rule of law, there has been
much criticism about the legal intervention practices that were pursued under its name. The
bottom-up approaches are framed as ways to deal with such critique. A first, general point of
critique is that law and development practice has been ineffective in creating development,
especially if development is seen as supporting the poor and the weak.” Further many
scholars find that law and development practice suffers from a lack of knowledge,
emphasizing that legal reform can only work if it is based on sufficient knowledge of what
law can do for development and how it could do so.” Several authors first of all question
that it is difficult to prove that law can aid development®, here the ambiguity of findings
about the causality of law and economic development® and of rule of law and democracy®
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is interesting.® It should be noted that establishing causal relations between law and
development or law and democratization is difficult, as is measuring such causal effects.*
Others, still believing in the law’s possible contribution to development, argue that more
data is necessary about exactly what kind of legal reform leads to development. Carothers
and Channell for instance hold that the process of how legal change is accomplished and
what it does for development are not well understood.”” Garth holds that practice has
insufficiently used social science techniques and insights as a basis for legal reform.™
Similarly, Seidman et al. hold that successful substantive law reform (legislation reforms)
should be based on thorough social scientific research about the behavior of the various
norm addressees involved.” Tamanaha has warned, however that in many developmental
contexts, such research capacity may be limited and getting policymakers and lawmakers to
research. A second point of critique concerns the top-down character of law reform projects,
which makes that local contexts are not sufficiently considered or incorporated.”’ Faundez
writes that “despite agreement on this point in practice, an analysis of the local context is
rarely carried out.”” He finds this happens because Western experts tend to take the context
for granted in their own jurisdiction.” Similarly, Dick states that foreign experts “being
confident of their expertise and good intentions, they are under no pressure to interrogate
their own political and legal culture or to investigate in any depth that of the host country.””
A combination of a lack of knowledge and top-down policy and implementation may lead to
unforeseen results”, sometimes even opposed to original aims and actually weakening local
contexts,” authors warn. In international projects, such top-down operation method further
runs the danger of ethnocentricity. A third point of critique is that legal reform has been
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too state-centered and focused on courts and processes of lawmaking.”” As a result, scholars
such as for example Golub hold, the reforms will not reach the poor and thus do little to
enhance their lives and may even strengthen existing bureaucratic elites. ** State centered
approaches furthermore lack effectiveness in contexts where non-state normative systems
are important and where legal reform should address issues of legal pluralism.” Meanwhile,
other scholars find that the state is not well positioned to help the poor and that more
attention should be given to civil society.'” One reason for the top-down character of legal
reform programs is the necessity of some donors such as the World Bank and the Inter-
American Development Bank to cooperate initially with their “natural counterparts™: central
governments in the targeted countries.'”" Scholars further warn that law and development
practice is insufficiently aware of its inherent political nature and is politically naive. Part of
this critique concerns the assumption that legal reform is mere “technical assistance”.'”” Dick
notes that “the fundamental issue in reform is not the consistency of law but how the state
with all its ramifications exercises its immense powers and in whose interests.” He concludes
that “the key to reform is therefore not law but politics.”'” Dezelay and Garth note that law
is at the core of power and this fact is central in analyzing the function of law in society."”
Reforming law, even if it is only the law’s mere technicalities, is thus reforming power. Thus
they state that “law cannot be considered merely a technology to be acquired off the shelf as
the best or most efficient practice.”'” Scholars find that law in fact is very close to power,
and that law reform is influenced by different stakeholders contesting for power. Legal
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reform may thus strengthen the position of authoritarian elites, or be successfully opposed
by them if it is against their interests."”” In addition, Hammergren finds that the general
disinterest or resistance of the general public may be an even more formidable obstacle to
successful legal reform.'”” Such facts are not always recognized in law and development
practice, scholars hold." In close relation to this Golub summarizes a range of studies
finding that under certain contexts of vested interests, lack of political will to reform and
widespread corruption reform efforts directed at state institutions have proved to be
fruitless."” Similarly, studies have found that when there is a lack of demand for law reform
amongst elites such reform is likely to fail to deliver its goals, and instead other reforms that
will help create such demand should be supported.'"” Law and development has made great
promises it cannot fulfill, some authors find. Given the immense complexities that social
engineering through law entail " and the inherent limitations in terms of resources,
knowledge and support, the expectations about what can be achieved through legal reform
should be tempered. Related to this is the speed at which change is expected. Several authors
hold that legal reform can only be successful if given sufficient time,'” and warn against
haste and impatience.'”” The problem with time is that most law and development projects
run on project cycles of a short period. In line with this, scholars further find that law and
development suffers from internal problems related to the donot’s bureaucracy.'* They find
that donor pressure to spend money, the use of best practices, influence of common sense
appeal, preferences for accountability and measurability and certain incentive structures,
combined with the inherent complexity of improving rule of law in different types of
settings have led to weak project preparation, use of existing knowledge and research, goal
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displacement seeking accountability instead of effect, weak evaluations, and thus weak
information about what works and what does not and thus continuation of deficient types of
projects. A decade of scholarship thus presents a bleak view of law and development
practice. Law and development lacks knowledge, is out of touch with local reality, does not
understand the power relations it is embedded within and fails to reach the poor it aims to
help. The bottom-up approaches offer hope amidst this critique, offering alternatives for
flawed and obsolete interventions, so it seems.

Are Bottom-up Approaches good alternatives?

The bottom-up approaches thus seem to offer an alternative to the existing rule of law
programs. The question is though whether the bottom-up approaches alternatives to the
existing rule of law paradigm and legal reform practices. This leads to three questions, first
are the approaches are truly new and alternative? Second, do the bottom-up approaches
form a valid and workable alternative for the existing normative and comprehensive rule of
law paradigm for legal interventions? Third, do bottom-up approaches effectively deal with
the existing problems of past and existing approaches to legal interventions?

The answer to the first question whether the approaches are new, can be short: not
really. Many of the reform measures that have been propagated in the legal empowerment
and access to justice approaches seem to have had a longer history than now presented.
While some may present such approaches as alternatives'”, implying that they are new, in
fact they are not. Law and development practice aiming to enhance access to justice and
supporting legal aid, legal awareness programs, and court reform aimed at better access, have
been developed at least since the 1970s.''® Internationally operating donor foundations such
as the Ford Foundation and Novib have played an important role strengthening access to
justice and working on legal empowerment from the 1970s onwards, while national
governments in developing countries have themselves also looked at ways how to strengthen
access to their justice institutions.'” In addition, Blake states that in reaction to critiques of
the Law and Development Movement in the 1970s, an alternative “micro paradigm to law
and development practice” emerged, which sought to developing law and legal resources for
the poorest of the poor. He mentions organizations such as the International Center for Law
in Development, the International Development Law Institute and the International Third
World Legal Studies Association, as main micro law and development proponents founded
in the early 1980s. In addition he mentions efforts including operations on human rights,
land reform, environmental and natural resources, legal literacy, legal services, gender law,
labor law, consumer law, and housing and tenant law, all carried out to by organizations
secking to aid the poor.""* Meanwhile, legal reform efforts targeting civil society continued in
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the 1990s, such as for example USAID emphasis on working with NGOs in their Latin
American legal reform projects under the Clinton administration.'” The academic study of
access to justice outside of the field of law and development also has a longer history.
Especially the series of volumes under the general editorship of Cappelletti in 1978 and 1979
have been very important, both in terms of their conceptual analysis and comparative data
collection, including some studies of non-western countries. Especially noteworthy is
Cappelletti and Garth’s work, outlining the field of A2J at the time'”’, based on a worldwide
survey 121 Johnson, outlining strategies for enhancing access 22 Friedman’s study which
provides a framework of different access problems, origins of such problems and possible
solutions '** ,  Trubek’s article on advocacy **, Koch’s piece with anthropological
approaches'® and finally Bush’s article on A2] in Africa and how to deal with pluralism.'*
Other important studies include Galanter’s work on the US, arguing that the poor have
worse access to justice due to lack in finance and litigation experience'”’, and Felstiner et al.’s
conceptualization of access to justice elements seeing them as a sequence of processes that
enable justice seekers to find remedies for grievances.' Present studies of access to justice
and legal empowerment only make limited reference to such existing work or to practice
developed in the past. Of the older work mainly Galanter and Felstiner et al’s work is used
to a certain extent while the extensive and rich body of research under Cappelletti is largely
ignored. In sum, although there are new ideas, some not tested and in a very initial phase,
such as the approaches to microjustice, and the emphasis in bottom-up approaches is new,
bottom-up approaches in general are not new. Work on strengthening legal aid, legal aid
clinics and enhancing legal awareness has been carried out by international donors since the
1970s. Similarly we see that at the national level actors, both state and non-state have
developed similar programs. It seems that the critique against existing legal reform projects,
as discussed in the previous section, has been based on a limited portrayal of existing
practices and is somewhat of a caricature. This seems in part to be done in order to argue a
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strong move away from law and development practices directed at the state or in
cooperation with state institutions.

A second question is whether the bottom-up approaches are good alternatives for
the overarching rule of law paradigm. In other words can we do away with rule of law with
its flaws of being state centered, broad and vague. Some proponents of the legal
empowerment alternative, especially Golub, would answer yes. They have been key in
criticizing the rule of law based legal reforms and have coined the term “rule of law
orthodoxy” for it, arguing that legal empowerment is a good alternative framework for rule
of law.'” The problem with Golub’s legal empowerment approach is that it lacks the
comprehensiveness of rule of law, as it does not include work to be carried out on state
actors, which do in the end influence the laws and the higher echelons of the justice sector
that form the final justice guarantee if local dispute resolution mechanisms fail. While the
access to justice approaches, especially those by UNDP are much broader and do include a
variety of state and non-state actors, they also lack essential elements covered in the rule of
law concept. The concept of rule of law covers a broad range of ends including legal equality,
law and order, predictability and the protection of human rights.'” Access to justice
approaches, as framed by UNDP based on Felstiner et al’s framework, fail to cover
important issues including law and order, predictability and the prevention of grievances. In
addition the bottom-up paradigms may not serve the same normative function as rule of law.
Rule of law is a central normative concept that addresses the meaningful restraints to
governmental action. While its essence is clear its exact content is more obscure and can be
defined differently in different settings and countries. This has made it useful to give broad
normative direction while not becoming overly ethnocentric. The bottom-up approaches
either fail to provide an overarching normative framework, or seek to find such framework
in basic human rights treaties. While the normative elements in such treaties are important
and connecting legal reform work to human rights holds many advantages'', human rights
treaties may themselves in certain contexts and countries be viewed as Western products
aimed against the national interests. This may especially apply to second and third generation
human rights treaties containing social, political and group rights, especially important seen
from the needs of the poor, but that are still contested even in the Western world. In sum, it
seems that the new approaches have much to add to the existing framework of rule of law.
They focus work on the poor and on the actual realities they face, they include strong ideas
to change existing power relations and a strong normative view against injustice. However,
they are no full alternative to rule of law as Golub argues, but rather we think should be
combined with the existing paradigm. While much of the critique on the concept of rule of
law is valid, and the alternatives may actually deal with some points of critique, it is a pity
that with the increased critique rule of law itself has become circumspect. Quoting Bergling:
“That the rule of law is controversial and insufficiently theorized thus not mean that the
concept lacks utility. Rather its inherent qualities as a political declaration because its core
clements, however defined, are minimum requirements of any decent society.”'>

The third question that needs to be answered is to what extent the bottom-up
approaches tackle the problems noted in eatlier legal reform efforts as portrayed in the
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literature. The approaches hold many important ideas. They make the poor central and try to
base reforms on their practices, thus trying to bridge the gap between their needs and what
the law has to offer. They are well aware of the political reality and the resistance that
reforms may encounter and actually strive to change power relations. When studied closer it
seems that the bottom-up approaches even though they offer ameliorations still suffer from
some of the old problems. First of all, even though positive effects have been reported, the
data it is based on, as mentioned is not sufficiently independent and suffers from
methodological challenges, as any study about the causal relation between law and
development, to be taken as presented. Thus the extent to which the bottom-up approaches
help aid the poor is not entirely certain. For this more time needs to have elapsed and more
research needs to be carried out by academics not working directly as evaluators employed
by donors. Second, while there has been significant critique of the lack of knowledge used in
existing legal development practices, no one has wondered what the knowledge base for the
bottom-up approaches is. Although there is a large body of studies about access to justice
and legal empowerment, especially from the late 1970s, this work is limitedly used in the
design of the new approaches which as a result also stand on a thin knowledge base, using
frameworks not coherently operationalized. A good example of the last is the way in which
UNDP has reframed Felstiner et al’s access to justice model in which access is seen as the
process from grievance to remedy, which includes five elements, the last of which is the
enforcement of judgments. Such enforcement thus indicates the execution of adjudicative
decisions aimed to give remedies for grievances. However, in their explanation of this last
element of their access to justice model, UNDP interprets enforcement in a different way
discussing unjust practices as they may occur in criminal law enforcement. The UNDP
access to justice framework thus incoherently mixes execution of judgments as an element
from grievance to remedy with preventing injustice in ctiminal law enforcement.” Third,
bottom-up approaches still contain some top-down elements: such as the human rights
normative basis, the resultant focus (at least by the UNDP) on criminal justice projects that
do not seem to originate from preferences of the (rural) poor, a blue-print model of reform
measures to be taken, even though there is awareness for local variation, and the set belief
that NGOs represent the poor especially in the approach favored by Golub, while many may
be based in national capitals and may speak for the poor rather than truly represent them.'**
Jensen has argued that true representation is a fiction, as he states that “those who should
reasonably be considered stakeholders are simply too numerous.” While as such involving
NGOs is important, and too some extent already done in existing programs, bottom-up
approaches are probably not fully able to overcome the challenges of truly giving the poor a
voice in legal reform. Fourth, bottom-up approaches are indeed less state-centered and less
biased merely on court reform than the criticized older forms of law reforms. However,
there is a danger that by over-focusing on civil society, as especially Golub does, that
necessary elements in the state institutions may be neglected. Fifth, bottom-up approaches,
in contrast with the critiqued forms of legal reform, do pay attention to the political nature
of political reform and existing power structures, and to some extent aim to change such
power structures. How this is exactly done in practice and with what effect remains unclear
from the studies assessed here. If successful in changing existing power structures and
empowering the weak, larger questions about what gives donors the right to change existing
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power structures, how to select those that may benefit from it, what limits there are to
changing such power structures and what state sovereignty then means should be answered,
which are not addressed. Sixth, the bottom-up approaches may also suffer from over-
ambitiousness just as programs did in the past. When reading the studies and policy
document the aims of these programs are far-reaching alleviating poverty, eradicating
injustice and protecting human rights, while changing existing power structures, not only
locally but also nationally. Such ambitions could easily lead to disappointment, just as
happened with former legal reforms. There is awareness in the documents that the changes
proposed take time, however whether specific measures taken actually are given such time
largely depends on the bureaucratic framework of the donor institution, which does not
seem changed. And this brings us to the seventh point of critique of former approaches: the
bureaucratic obstacles within donor organizations and how these perpetuate failure. There is
no indication that with the new approaches the fundamental functioning of donor
organizations has changed. They remain driven for success, if possible easily measurable and
detectable within limited timeframes, depending on a limited group of consultants and
operating with a limited view of existing knowledge and caring more for repetition than
innovation."”

Conclusion

Bottom-up approaches to legal development cooperation are important and necessary. They
direct focus on the poor and weak and address how vested powers can obstruct the interests
of disenfranchised people. They offer ways to direct legal reform programs outside of the
legal box and combine them with political measures such as advocacy, organization and
participation. Access to justice and legal empowerment are thus essential, however they are
not magic bullets. Recognizing the many merits of these approaches, this paper concludes
that they are not complete substitutes for the current rule of law paradigm or free of some of
the same problems that have plagued existing legal development cooperation practices, so
often criticized. As such they offer much to existing practices and the existing rule of law
paradigm, but should be seen as additions and be incorporated into existing practices instead
of fully replacing them. Here our findings are similar to an earlier study of “the micro-
paradigm to law and development” by Blake, arguing that while “micro-theory is a
constructive, hopeful path for the disadvantaged...microdevelopment is not a panacea:
many problems cannot be effectively addressed by grassroots techniques alone.”'* While
Golub has been strongly critical of the existing rule of law paradigm and the state-centered
approaches to legal development cooperation, and he himself is a major proponent behind
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the “legal empowerment alternative”, even he recognizes the need to combine such
approaches with existing rule of law based work on state institutions."”’

Law and development is a field of strong trends. Over the decades it has moved back
and forth, from the Law and Development movement in the 1960s to its critique and
downfall in the 1970s, to micro-approaches to law and development in the early 1980s, to
law’s importance for markets in the early 1990s, to rule of law becoming a goal of
development in the late 1990s, to the bottom-up approaches that have gained importance
since 2000. Law and development is a field of trends just as development is one. One
constant factor in both fields is a critical attitude to the past and present, combined with
great hope for trends propagated for the future. The emergence of bottom up approaches in
the last decade is a good example. On the one hand have these approaches developed amidst
growing critique of existing programs, on the other the new approaches themselves are
presented with great hope emphasizing their merits with little recognition of their possible
limits. A possible explanation for the seeming contradiction between critique and hope is
that the hope created by trend shifts offers possibilities to reinvigorate public support for
programs that are inherently challenging and open to critique. Trend shifts thus belong to
the field of law and development. Scholars should however be careful not to be overly
drawn into such trends and continue to offer data that help inform policy makers to make
the right choices to improve existing programs. For this more research about the effects of
projects carried out under the bottom-up approaches is necessary, especially research carried
out by independent scholars not doing so as evaluations for donors, neither mainly seeking
to promote new paradigms.
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